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THE PROPOSED PRACTICE CODE. 



TTTESDAY, JANUARY 25, 1916. 



United States Senate, 
Subcommittee of the Committee on the Judiciary, 

Washingtonj D, (7. 

The subcommittee met in the room of the Committee on the 
Judiciary, in the Capitol, at 10 o'clock a. m. 

Present: Senators Overman (chairman), Walsh, Sutherland, and 
Brandegee. 

There appeared before the subcommittee Messrs. Everett P. 
Wheeler, Robert E. L. Saner, and Frederick A. Fenning, members of 
a special committee, American Bar Association, to suggest remedies 
and formulate proposed laws to prevent delay and unnecessary costs 
in litigation. 

Senator Overman. We are ready to hear you now, Mr. Wheeler. 
Whal sections do you wish to be heard on in this proposed code ? 

STATEMENT OF EON. EVERETT P. WHEELEB, ATT0ENE7 AT 

LAW, OF KEW YORK CITY. 

Mr. Wheeler. Mr. Chairman, we felt that this bill. Senate 1412, 
was of so much importance that besides the particular section 164, 
which we had first considered, we would be glad to submit amend- 
ments to three or four other sections, and we hope that we may be of 
service to the committee. 

The first section that we ask the attention of the committee to is 
section 164. 

Senator Overman. That is the one that gi\es you the most trouble ? 

Mr. Wheeler. That section reads as foflows: 

Sec. 164. In jury trials the judge shall not express to the jury any opinion on the 
facts or make any comment pn the weight of the evidence. 

I remind the committee that this section was not in the bill as it 
was reported to the House in the last Congress from the Committee on 
the Revision of the Laws. The committee no doubt has in mind that 
the bill did pass the House in a form somewhat different from this 
which is now before the Senate Committee, and it was a good deal 
amended in the Committee of the Whole in the House. It is possible 
that the committee may not remember — I myself was not aware of it 
until I came to study the Record vesterday — that the attendance in 
the Committee of the Whole in the House was small. The gentle- 
man from Arkansas called attention to the fact that there were present 
nine Democrats, three Republicans, and two Progressives, when this 
amendment was under discussion [Congressional Record, page 9767, 
June 3, 1914]. I mention that because I should be sorry to have it 
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thought that the House of Representatives had deliberately consid- 
ered this particular section and given it the stamp of its approval. I 
think we may say, without at SH criticising the other branch of the 
National Legislature, that the bill did not receive the attention of 
many Members in the House. This section was not reported bj the 
committee which had prepared the bill, which shows signs in its original 
draft of great care. We do appreciate the care which this com- 
mittee has bestowed upon it in the revised form in which it now 
appears. 

With that preliminary statement, let me call attention first to this: 
Our New York State Bar Association had a meeting a week ago last 
Saturday, and we considered this particular section, 164, with a good 
deal of care. Of course it is a very important section. It regulates 
trials in every jurisdiction throughout the country in the Federal 
courts, and we naturally felt, many of us having a large practice in the 
Federal courts and all of us being interested there, that it was deserving 
of great consideration. 

Senator Overman. Who introduced the amendment on the floor 
of the House, do you remember ? 

Mr. Wheeler. Mr. Cullop of Indiana. 

The resolution of the Bar Association of the State of New York 
reads as follows: 

WTiereas there is now pending before the Congress of the United States a bill (S. 1412) 
entitled '* A bill further to codify, revise, and amend the laws relating to the judi- 
ciary '*, in which it is provided that in jury trials the judge shall not express to the 
jury any opinion on the facts or make any comment on the weight of the evidence; 
ana 
Whereas in the opinion of this Association such provision, if enacted, would be of very 
doubtful constitutionality, as the Supreme Court of the United States (in the case 
of Capital Traction Co. v. Hof , 174 U. S. 1) has declared that trial by jury as the same 
is guaranteed in the Federal Constitution means "a trial by a jury of twelve men 
in the presence and under the superintendence of a judge empowered to instruct 
them in the law and to advise them on the facts " ; and 
Whereks in the opinion of this Association efficiencv in the conduct of common-law 
litigation requires the aid of the judge, who is a sldlled expert, in instructing the 
jury with respect to the evidence adduced before them, and a prohibition against 
the judge commenting on the weight of evidence or expressing any opinion on the 
facts would seriously impair the administration of justice and would aestroy one of 
the fundamental characteristics of jury trials in the Federal courts; therefore 
Resolved, That this Association does hereby earnestly request both Houses of Con- 
gress and particularly the Judiciary Committee of the Senate not to favorably report 
or adopt the provision referred to in the said bill. 

Senator Overman. That resolution was passed at a regular meeting 
of the bar association ? 

Mr. Wheeler. Yes; of the Bar Association of the State of New 
York. 

Senator Overman. Was it an annual meeting ? 

Mr. Wheeler. Yes, sir. 

This case of Capital Traction Company v. Hof, 174 U. S. 1, had to 
deal with the question whether a trial in a justice's court by twelve 
men was the trial by jury guaranteed by the Constitution, and the 
court held that it was not. I will not read the whole extract from the 
opinion, but we have akeady in our resolution given a reference to it. 
The court said [pp. 13-14]: 

it is a trial by a jury of twelve men, in the presence and under the superintendence 
of a judge empowered to instruct them on the law and to advise them on the facts. 
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Then the opinion [p. 14] quotes from Lord Hale's History of the 
Common Law, in chapter 12, the following: 

And thus, as the jury assists the judge in determining the matter of fact, so the 
judge assists the jury in determining points of law, and also very much in investigating 
and enlightening the matter of fact, whereof the jury are the judges. 

Then the court quotes a decision [pp. 14-15] of the Supreme Court 
of Ohio to the same eflfect and decision [p. 15] by Judge Sprague in the 
District Court of the United States for the District of Massachusetts. 
Then the court cites other decisions of the Supreme Court to the same 
effect.* 

Let me call attention to the fact that Mr. Justice Hughes of the 
United States Supreme Cotirt, in his address which he deUvered before 
the New York State Bar Association a week ago, commented in the 
same way upon the existing system as it prevails in the district courts. 

Senator Bbandegee. Will you insert that at this point ? 

Mr. Wheeler. Yes, sir. 

Senator OvERBfAN. Will you insert at this point everything as to 
the judpe expressing an opinion on the evidence ? 

Mr. Wheeler. Yes, sir. 

The address was on the obstacles which were encoimtered in differ- 
ent parts of the country to the efficient administration of justice. Mr. 
Justice Hughes said : 

The other tendency of which I have spoken is occasionally observed in legislation 
which denies to judges the authority which would seem to be needed for the efficient 
dischai^ of judicial duty. Thus, m some jurisdictions the freedom of the judge in 
instructing the jury is very considerably^ curtailed in a manner which betrays a re- 
grettable distrust. This, of course, carries the lesson of the extreme importance of 
such condiict on the part of our judges as will commend their office to the community 
they serve. But I venture to say that no intelligent citizen has ever taken part as a 
juryman in a trial over which presided a thoroughly competent judge, who swiftly, 
fairly, and firmly applied the law, extricating the essential merits of the controversy 
from the confusing details of testimony and argument, without profound respect for 
the exp3rt knowledge and trained capacity which successfully meets a test so severe. 
There can be no reepact for the law without competent administration, and there can 
be no conppetent administration without adequate power. We shall never rise to our 
opportunities in this coimtry and secure a prcpsr discharge of the public business until 
we get over our dislike of experts; and the difficulties in the way of needed improve- 
ments in the administration of justice will not be overcome by tying the hands of 
those most competent to deal with them. 

Senator Overman. That is with reference to advising the jury, but 
I am talking about expressing an opinion upon the testimony directly. 
There is nothing there in regard to that, as I caught it from your 
reading. 

Mr. Wheeler. I have read what the judge said: 

extricating the essential merits of the controversy from the confusing details of testi- 
mony and argument. 

How can the judge do that without commenting on the facts ? Of 
course it is his duty — and that is the law as it now exists — to say to 
the jury, "The decision on the facts is for you. You are the judges 
of the facts/' But the practice in the Federal courts and also in many 
of the States is for the judge, while he does that, to comment on the 
testimony and call the attention of the jury to the principles that 
should guide them, for example in weighing the testimony. 

» Vlcfcsburg & M. R. R. v. Putnam, 118 U. 8. 545, 553. U. 8. v. Railroad Co., 123 U. 8. 113, 114. 
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Senator Overman. That is all right. They do that in my SlJate. 
But I never heard of a State jiidg:e, and I have heard of a Federal 
judge, expressing his absolute opinion on the evidence. 

Mr. Wheeler. If the Chairman means, by that, the judge telling 
the jury that in his opinion they ought to find for the plaintiff or the 
defendant, I should agree that that is something that would be 
improper, and which would undoubtedly, if excepted to — as it would 
be — ^be ground for reversal. 

Senator Walsh. Would you think so if he added, "That is my 
opinion, yet you are yourselves the sole judges, and you need not be 
guided by my opinion'' ? 

Mr. Wheeler. I think if he were to go so far as to say, '^Your 
verdict, in my opinion, should be for the plaintiff," that would be error. 
That would be a distinct infringement of the right of the jury. 

Senator Walsh. Is not the rule that he is at liberty, to express 
his opinion concerning the side upon which the evidence preponder- 
ates, and yet he must add that the jury are the exclusive judges of 
the facts; and when he does that, does he not come entirely within 
the rule, making it not open to exception ? 

Mr. Wheeler. I hardly think so. Of coiu'se, much would depend 
upon the context of the charge. The courts would very properly, 
on error, consider the whole charge together, and a mere isolated sen- 
tence would hardly justify a reversal if the whole substance and effect 
of the charge were such as to carry to the jury the conviction distinct 
and clear that they were the judges of the facts. But I have tried a 
great many jury cases, and 1 have never known a judge to express 
such an opinion as that to the jury. What the judges often do — in 
the Federal courts and in many of the State cour!is — is to take up the 
testimony and state to the jury its sahent features. He does not 
always do it, but he often does it, in a long case particularly. 

TaKe this long New Haven trial that has just been finished. That 
lasted three months. We often have trials which last a week or two 
weeks. What I have often known the judge to do is to take up the 
testimony, call attention to this piece of evidence or that and to the 
rules which are to guide the jury in weighing that testimony and 
deciding on which side judgment should incline according to their 
judgment of the testimony itself, the appearance of the witnesses on 
the stand, and all that. Those things are commented on by indi- 
vidual judges and are considered by the juries. The c6urt has the 
right to, and often does, comment upon that. But I have never 
known a judge to distinctly say to tne jury, *'In my opinion the 
plaintiff's witnesses are to be believed and the defendant's witnesses 
are not to be believed, and your verdict should be for the plaintiff." 

Senator Walsh. I have listened to a judge say, *^In my opinion 
that man is not telling the truth"; '*In my opinion, you ought not 
to pay any attention to the testimony of that witness. It is, in my 
opinion, by the character of his testimony and by the manner of his 
testifying, indicated to me, at least, that he is not teUing the truth." 

Mr. Wheeler. That, may I be permitted to say, is a different 
thing from expressiag an opmion upon the final merits of the case. 

We will take this case, which happens sometimes. I remember in 
the Becker trial in New York it cud happen. There a witness had 
made a statement prior to the trial which contradicted his evidence 
on the trial, and if I am not mistaken, in that case the witness had 
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made an affidavit. At any rate, it has happened within my ex- 
perience and probably within the experience of all of us that a wit- 
ness has made an affidavit before the trial which, when he comes on 
the stand and is examined and cross-examined, he contradicts. 
Now the judge, as we see it, may and should call the attention of 
the jury to that. He should say, ^*The rule of law is that if you 
believe a man has willfully perjiu'ed himself in any particular, you 
are at liberty to disregard his whole testimony.'' 

Senator Walsh. That is imquestionably permissible, Mr. Wheeler, 
in those States which have a statute practically such as the one 
under consideration, and so, likewise, tne court gives them all the 
instructions upon the principles. The court says that under certain 
circumstances certain presumptions will arise. For instance, it is a 
presumption that a man intends the natural consequences of his delib- 
erate act; it a presumption that an instrument was delivered on the 
day on which it bears date; "every man is presumed to speak the 
truth, and it becomes your duty to harmonize apparently conflicting 
statements, if it is possible to harmonize them;'' and all these princi- 
ples that ought to guide the jury. It is not necessary to argue to 
this committee, I am sure, that it is quite proper and very helpful 
for a court to do that. What this committee would like to hear is 
a discussion, not of the principles that ought to guide the jury, but 
as to the expression by the judge of his opmion as to the weight that 
ought to be given to the testimony of particular witnesses and his 
conclusions as to whether one or the other side ought to prevail. 

Mr. Wheet.er. How can you do what you have said is proper, 
Senator, without commenting on the weight of the evidence ? 

Senator Walsh. We succeed in doing it, Mr. Wheeler. Two-thirds 
of the States of the Urion have either a statute or a coiistitution for- 
bidding it, and yet the court goes on and lays down all these prin- 
ciples. It goes on and states the issues to the jury. It says, "The 
plaintiff in this case charges that he was injured by reason of the 
negligence of the defendant." and he goes on and teUs what the plain- 
tiff claims about what the facts are. Then he says, "On the other 
band the defendant denies all these things. It becomes your duty 
to ascertain which side is truthful about it." All of these questions 
are laid down. All the principles are laid down. In the language of 
Justice Hughes, the essential questions are extricated from the mass 
of testimony by the judge. He says, "The question is this. Now, 
it is for you to say which side has prevailed in the establishment of 
that question." Of course there is not any controversy, so far as I 
can understand, as to the advisabihty of extricating the questions 
that are at issue and laying down the principles that are to guide the 
jury in the determination of those questions. 

Mr. Wheeler. The whole value of a jury trial depends upon that. 
as I should say from my experience. 

I remember one particular case in which the judge had made an 
elaborate and very learned but obscure charge where we had a dis- 
agreement. The next time another judge put to the second jury 
clearly the decisive point in the case, and we had a verdict. But he 
could not do that, as I see it, without commenting on the weight of 
the evidence. He has to call attention, if he is to be useful and instruc- 
tive, to the weight of the evidence, the weight to be given to it. 
Commenting on the weight of the evidence must mean, as I think 
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most men would understand it, saying to the jury, ''The evidence of 
an eye-witness who testifies positively is to have more weight than 
the testimony of a man whose circumstances were such that he had 
not such a good point of observation, and who is somewhat obscure 
in his recollection." On the other hand, it might be very well that 
the judge might also say, "You should remember that sometimes a 
man speaks positively because he is of a positive temperament, and 
you must judge of the witness and consider the weight to give to his 
testimony." But still, that is commentmg on the testimony. 

Senator Overman. There is nothing in conflict with this provision 
if he does that. 

Mr. Wheeler. I think most judges would so understand it. I 
think that is conamenting on the testimony. 

Senator Walsh. But, Air. Wheeler, that has been the subject of 
judicial construction for years, just such comment as you are now 
mentioning. That is not a comment upon the weight of the evidence ; 
that is the statement of a principle of law you are talking about. 

Senator Sutherland. If you will permit me to say so, Air. Wheeler, 
the difference is that under this sort of a rule the judge delivers a 
lecture on the law to the jury. He lays down abstract rules of law 
which half the time two-thirds of the jury do not understand, instead 
of taking up the facts and detailing tne facts and sometunes even the 
impression which the facts mav make upon his own mind, and assist- 
ing the jury to untangle the facts and apply the law to them. He 
leaves the jury all at sea with regard to the facts, and then lays down 
certain abstract principles of law. It requires a lawyer to untangle 
and apply the facts. Senator Walsh has said that if it appeared that 
a witness had been guilty of perjury, the judge could oi course tell 
the jury that they were not to pay any attention to his testimony; 
lay down the rule of law upon the subject. 

Mr. Wheeler. But how much more effective it is to say to the 
jury, "John Jones, this witness who was upon the stand, has admitted 
that upon a former occasion he committed perjury,'' and then make 
reference to that fact. I understand that under this rule he would 
not be permitted to do that. That would be commenting upon the 
testimony. 

Senator Overman. In my State they say, "Gentlemen, this is the 
law. The plaintiff co^itends so and so. That man is not worthy of 
beUef.'' 

Senator Sutherland. He would not be permitted under this rule 
to do that. That would be commenting upon the evidence. Under 
this rule the judge is to leave all that alone, and say to the jury, "The 
abstract rule of law is so and so.'' 

Senator Overman. No, I think not. I think he is to state the rule 
of law, and then he says, "The plaintiff contends so and so and the 
defendant contends so and so," and so on, without expressing an 
opinion. 

Mr. Wheeler. Here is a rule absolutely prohibiting the judge from 
expressing an opinion as to what the weight of the evidence is. 

Senator Sutherland. This prevents him from making any com-^ 
ment on the weight of the facts. 

Senator Overman. That is right. 

Senator Sutherland. If a man had admitted that he had com- 
mitted perjury, under this law the judge would not be permitted to 
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say, ''The witness, John Jones, has admitted on the stand that he 
was guilty of perjury/* He says, ''The plaintiff contends that the 
witness has admittea that he committed perjury/' Why should he 
not be permitted to say that the witness has committed perjury? 

Senator Overman. That is for the jury to say. 

Senator Brandeoee. This subject of the weight of the evidence 
seems to be discussed in two different senses, though I think all have 
the same idea as to what it means. Does the weight of the evidence 
mean the balance of it, on the whole which side has the stronger 
evidence, or does it mean the weight of each particular piece of 
testimony ? 

Senator Overman. My understanding of this section is that it 
would prevent the judge from saying, "In my opinion the weight of 
the evidence is so and so.'* 

Senator Brandegee. In my view it has meant saying on which 
side the evidence preponderates. 

Senator Overman. That is the theory on which it is usually used. 

Senator Brandeoee. The question in my mind is which way the 
judge is prevented from commenting on the weight of the evidence : 
the total weight of the evidence on both sides, or is he preventea 
from commenting upon any particular piece of testimony. There is 
a little confusion in my own mind upon that consideration. 

Senator Walsh. Mr. Wheeler, if you will pardon me, on this 
inatter which we have just been discussing I nave here Thompson 
on Trials, in which is laid down the rule, iti accordance with the sug- 
gestion here, that there shall be no comment by the judge on the 
evidence. I read from it as foUows: 

Sec. 2414. Court May Propose General Rules to the Jury to Aid them in Weighing 
the Evidence. — ^Within certain limits, the judge ma^ propoee to the jury certain rules 
to aid them in weighing the evidence, and even in determiring the credibility of 
witnesdes. He may properly advise them, in a civil caie, as to which party has the 
burden of proof, and such a charge is rot, within the meaning of a statute, a charge 
'*on the effect of the evidence." And he may give them cautionary instructions as 
to the burden of proof in various issues in criminal rases. It has been reasoned, but 
on grounds which will not be everywhere admitted, that, where Uie testimony of 
witnesses is irreconcilable, it is proper that the court should explain to the jury the 
rules by which the testimony oi witnesses is to be weighed. 

That is the proposition you were just discussing. 

Mr. Wheelee. Yes. 

Senator Walsh. And you assume that this would prohibit the 
judge from making any such comment. 

Senator Sutherland. They are aU abstract rules of law. ^ 

Senator Walsh. Yes; but the trouble is that these statutes have 
been construed for fifty years, and these are the adjudications upon 
them. 

: Senator Sutherland. In every one of these cases to which you 
refer the judge is limited to laying down an abstract rule of law to 
the jury. 

Senator Walsh. In a sense you may say that it is abstract, but it 
is concrete in the sense that it is directly applicable to some feature 
of the case. 

Senator Sutherland. Yes, but the jury must search to find out 
its application, instead of having the judge, who is familiar with both 
the facts and the law, point out the application to the jury. 
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Air. Whbsleb. That is the distinction. In the passage cited from 
Thompson many of the cases cited were decided in States where th© 
eommibn-law rule prevails. 

Senator Ovekman. He picks out the evidence and applies the law 
to the evidence and lays down the rule: ''If you find 'so and so, then 
so and so/' 

Mr. Wheeler. You see how broad the section is. The judge shall 
not ''make any comment on the weight of the evidence.' ' Certainly 
what Thompson speaks of there is making comment upon the weight of 
the evidence. I suppose, to follow Thompson out, we would have to 
have the laws of the States from which he quotes. But I think any 
fair man reading that section as it stands would say that such com- 
ment as you rrfer to there, and as Thompson refers to, would be a 
violation of this statute. As the Senator from Ut^ has pointed out, 
it is much more enlightening to a jury, who are not so accustomed to 
discussing abstract propositions as they are to look things in the face, 
to have the judge call attention to particular parts of the testimony, 
rather than to state an abstract rule, and leave its application to 
them. 

Senator Brandegee. I do not quite follow that, Mr. Wheeler. If 
there is some evidence and the court instructs the jury as to the rule 
of law and simply refers to which part of the testunony this rule of 
law is applicable to, would that be a comment upon the weight of the 
evidence ? 

Mr. Wheeler. It seems to me it would. 

Senator Sutherland. A comment on the we^ht of the evidence of 
that witness he singles out. 

Senator Brandegee. Why wonld it. if he simply says: "Here is 
certain testimony; to this testimony tnis rule of law is applicable" ? 
How would that be a comment on the weight which the jury should 
attach to it? 

Senator Sutheri-and. It is simply sajring that the evidence of 
John Jones is not entitled to as much weight as the evidence of the 
other witnesses in the case. That, in point of fact, is what it is. 

Senator Brandegee. It would be if he said that; but suppose he 
says, "So and so has testified so and so'' ; and then instructs them on 
what the law would be in relation to that testimony, without express- 
ing any opjinion as to its weight or the credit they should attach to 
it. How is that a comment on the weight of the evidence? It 
seems to me it is simply selecting that part of the evidence to which 
the particular rule should apply. 

Senator Overman. Judge Alvey says, "Gentlemen, you will give 
such weight to the evidence as you think proper, llie court has 
no opinion about it.'' 

Senator Sutherland. That is the way they do in the Federal 
courts. 

Senator Overman. No, they go ahead and take it away from the 
jury chore. They give their opmion. 

Senator Sutherland. If the court was to mstruct the jury as to 
his opinion as to the evidence in the case, or as to the conclusion 
which should be arrived at from the evidence, and leave it right 
th^re and say no more, I think the Supreme Court would reverse the 
case. 
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Senator Overman. The only ching he should say is, "It is for th^ 
JTinr; I have no opinion about it." 

Senator Sutherland. A judge must always make it clear to the 
•jury that in the end the case is for them. 

Mr. Wheeler. That is it; and they do. 

Senator Brandegee. I suppose in the case cited by Senator Walsh 
of a presumption of law, that a deed is presumed to have been deliv- 
ered on the day of its date, the judge could say, "This principle of 
law is applicable to exhibit so and so, which the plaintiff introduced." 

Senator Walsh. He could go further than that and say, '* It wiB 
be your duty, in the absence of other testimony, to concluae that the 
deed was delivered on that date." 

Mr. Wheeler. Why is not that a comment ? 

Senator Brandegee. Why is it ? 

Mr. Wheeler. It is a comment on the evidence which relates to 
the date of delivery. 

Senator Brandegee. But is it any more than the expression by 
the judge of the rule of law ? 

Mr, Wheeler. Yes. Take, for exiample, that case of tiie deed. 
The judge might charge the jury, "Gentlemen, the rule of law is that 
if a man undertakes to annex a condition to the delivery of a deed to 
the person named therein as grantee, the condition is not valid. If he 
wants to annex a condition and make it a condition of delivery, he 
ishould deliver it to a third party to be delivered to the grantee.^ 
That is a statement as to an abstract proposition of law. That of 
course the judge always must do. But if he comes down to this par- 
ticular deed; ii he says, '^Grentlemen, this deed is dated on tiie 1st of 
January, 1910, and the presumption is that it was delivered on that 
date; and if there is no evidence to the contrary, you should so find'* 
it seems to me that is a conunent, and it is a comment on the weight oi 
evidence derivable from the introduction of that particular deed. 

Senator Brandegee. No, not as you state it; for he says *'If 
there is no evidence on the other side, the rule <5f law is so and so!*' 
That is simply «aying, **If there is no evidence on one side and there 
is a rule of law on the other, the presumption of law would take the 
place of evidence , is it not ? 

Mr. Wheeler. Well, it is evidence. The presumption of law is 
evidence, and its weight is the subject on which he conim.OTLts. 

It seems to me that in these authorities that are referred to in 
Thompson the judges have often endeavored — I speak without dis- 
respect; I think they have felt it necessary to do so — to evade the 
strict letter of the statute, and it seeirs to me that that is a mis- 
fortune. It seems to me that is a thing we suffer from in this coun- 
try, and it leads to disrespect for the law. A statute should be 
obeyed in its fair intent aiid meaning as ordinary intelligent m.eii 
would understand it to mean, end I mink it is unfortunate for the 
public sense of obedience to laws, upon which we are so dependent 
m republics, when a judge tries to evade this plain intisnt. Some- 
times the exigencies of the case ^em to require it; but why shouM 
vire make an opportunity for that ? It is possibly true that, construed 
in what I should call a very liberal way, this language might piermit 
such comm.ent as we are all agreed ought to be m:ade; but in the 
ordinary significance of the words I think it would be otherwise. 
And here we are making a statute oonlc^sedly ^hn^gihg a prctctieje 
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which has existed from the beginning of the Government. Why- 
should we do it ? What is the affirmative reason for doing it ? is 
there any real grievance which exists which requires the mtroduc- 
tion of this new section to regulate what, under the existing law, 
works well ? 

My own experience and conference with lawyers from other parts 
of the coimtry lead me to think that sometimes there may be some 
abuse which the appellate courts can rectify, but on the whole the 
present system works well; that the judges have very seldom abused 
the authority of clarifying — that is what it seems to me it really 
means — the testimony. I have tried a great many jury cases, and 
my experience has been that where the case was clearly put to the 
jury, where the judge took up the testimony and marshalled it and 
laid before them in a practical way the bearing of the rules of law on 
the testimony, you got a right verdict. But if the judge confines 
himseK to abstract propositions, you are very apt to get a wrong 
verdict. I think the average man — and it is the average man that 
you get on the jury — is not accustomed to applying al^tract prin- 
ciples and propositions of law to facts. 

Senator Overman. You think this would prevent what would aid 
the average juryman in applying the abstract principles of law? 

Mr. Wheeler. It seems to me it would. 

The section says '^expressing any opinion on the facts." Surely 
it is expressing an opinion on the facts to say to the jury that Jolm 
Smith has testified to the contrary on a previous occasion and that 
accordingly discredits his testimony, and the jury are at hberty to 
believe that his previous testimony was true or that he has testified 
truly before them. That is expressing an opinion. 

Senator Overman, No; that is the law. I do npt think it is ex- 
pressing an opinion. I do not see how that is expressing an opinion. 

Mr. Wheeler. You can possibly say, if you construe this section 
very nicely, that the judge can make comments and express opinions 
without violating the statute. But we do not want judges to get 
around the statute. What you pass here we want to have obeyed 
in the spirit and in the letter throughout the coxmtry; and that is 
why it seems to us that this section would be imfortimate, that it 
would Umit iudges in the handUng of jury trials in a way that would 
tend to produce wrong verdicts. _, 

Let me call attention to another point. It is often said that there 
is in this country much dissatisfaction with the administration of 
justice. 

It seems to me that the dissatisfaction is very largely because of 
the failure to enforce the law. I happened last night to take up the 
last number of the MetropoUtan Magazine, and in it there is an 
elaborate article purporting to be written by someone famihar with 
maritime matters, in which he calls attention in a very caustic and . 
unfair way — and yet it is an effective way 

Senator Brandeoee. I read that article. 

Mr. Wheeler [continuing]. To the failure to punish persons who, 
by their negligence, have caused loss of life at sea, going back to 1871. 

Senator Brandeoee. The article was by Mr. ConnoUy. 

Mr. Wheeler. Yes. 

Now, in my experience I should say that what has given the most 
discontent within the last tm> years, in the part of the country where I 
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live, has been the failure of the Jury to convict those indicted for the 
great loss of life caused by the Triangle factory fire. The jury -ought 
to have found the owners of the factory guilty. The law was clear 
that the factory should be protected in a certain way. It was equally 
clear that it had not been so protected ; and the men who were respon- 
sible for it were on their trial. And yet in my opinion — and I studied 
that case, because I have given a great deal of interest to these social 
reforms, and have had some part in them — the reason, as I see it, and 
as I saw it then, why the jury failed to convict was that the judge (I 
know him well, and ne is a personal friend and I do not want to bring 
his name into discussion) was one who was impressed with the idea 
that underUes this proposed section, and he avoided very carefully 
laying anything down to the jury but abstract principles of law, and 
when he finished his charge I said to myself, ''Well, now he has left 
them at sea.'' Instead of doing what t think a judge ought to do, 
bringing the minds of the jury right down to the proper method in 
which uiey ought to analyze the testimony and pass upon it, he left 
the case in broad, general statements which were perfectly correct as 
abstract propositions, but which failed to enliffhten those twelve men 
as to the way in which they ought to deal with that evidence. That 
is the danger. A judge can do that under the present system, I 
admit. Judges are not infallible. Nobody is. But we ought to give 
them the opportimity, without restraints such as are imposed by this 
section, to clarify the case find thereby to enable the jury to pass 
intelligently upon it. 

I would be glad if the committee, before we pass from this, would 

five a few mmutes to my associates on the committee of the Bar 
Lssociation. I would particularly Uke Mr. Saner to give us his 
experience in Texas, because in Texas there is a Jaw, as I understand 
it, very much like this section. 

Mr. Robert E. L. Saner. I would very much prefer you to go 
right ahead. Judge, since you have started. 

Mr. Wheeler. Well, what my friend tells me is this, and I get the 
same reports from other States — I have taken a good deal of interest 
in this subject and endeavored to get the facts from lawyers in other 
States where similar provisions are in effect, and they report that 
generafly the judges Irniit themselves to abstract statements of the 
law. That is v^ry natural. Put yourselves, gentlemen of the com- 
mittee, in the position of a judge. No judge Ekes to be reversed on 
appeal. We have a judge in iNew YorK, and I do not believe he is 
unique, who makes it his pride that he has been seldom reversed. 
How does he manage that? By hmiting himself a good deal — I do 
not think it is commendable, myself — ^by limiting himself a good deal 
to very cautious statements oi abstract principles which cannot be 
excepted to but which do not particularly enlighten the jury. 

Senator Walsh. But do not the lawyers put him up against it by 
obtaining specific instructions ? 

Mr. Wheeler. We all know that what the judge says in his charge 
is much more , effective than the requests ttat the lawyers make. 
However carefully you may prepare them, it is very seldom that they 
get to the jury with the same force that the judge's own statement 
does. And under this proposed section, any comment introduced 
in such a request for instruction the judge would be required to 
refuse. When the judge has charged as to general principles, if a 
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lawyer were to ask him to call attention to the testimony of John Doe 
or Peter Smith, he would say, ''The Ilw prohibits m^ from comment- 
ing ou that, and I must refuse to do it"; and I think that would be 
sustained. 

Senator Walsh. It would not be reversible error now, if the judge 
refused it. 

Mr. Wheeler. Pr^sely. And so I do not get any assistance from 
that request if he has the right to refuse it and does refuse it and can- 
not be reversed for refusing it; it is of no value to me to be allowed 
to ask it. The point for the lawyer is what the judge will charge ia 
his own lar^uage. 

I feel that I have siaid all that I need to say on this section [164], 
and I shall be very glad to give way to either of my associates. 

Mr. Saner. You nave stated it, Judge, veiy much better than 
we could. 

Mr. Wheeler. Well, I will not insist upon saying anything more 
if my gssocip tes feel that I have said all that I should. 

I should like to pass now from that to other sections to which we 
have suggested amendments, in the hope that it may assist the 
committee. 

2. I will refer next to page 117, line 16, Section 176. That is «. 
reenactment of the Tucker Act, which relates to bringing suits in the 
district courts f^ gainst the United States. I have been counsel in a 
few of those suits and have had occasion to examine the law, and I 
find the requirement that the suit should be brought in the distriet 
where the plaintiff resides is often the source of great inconvenience 
to both ppTties. It often happens that a nonresident hss business in 
another State, in another district, and the whole transpction is there, 
and the witnesses and the books are all there, on both sides of the esse. 

Why should not the petitioner have the privilege of bringing suit 
where the cause of action accrued? This would be a mutupl con- 
venience to the Government and to the claimant. It is a liberal 
policy, this of the Tucker Act, to give the claimant against the 
Government the right to be heard in court, and it ou^t to be 
facilitated. 

Senator Walsh. You would insert there the language, ''or where 
the cause of action arose'' ? 

Mr. Wheeler. ' 'Or where the cause of action accrued,'' or ' 'arose ". 
Either would be perfectly suitable. 

I would remind the committee that imder our Federal practice 
there is no power to change the venue. We have not drawn aa 
amendment for that. We did not want to go that far afield. But 
if the committee goes into that, I suggest that it may go further and 
authorize the Federal courts to change the venue from one district 
to another. 

Senator Sutherland. If you put the amendment in as you sug- 
gest in Section 176, the effect would be to allow the plaintiff to select 
the forum. The defendant would have nothing to say about it. 

Mr. Wheeler. The United States is everywhere. You cannot 
put it "where the defendant resides," because the defendant is 
omnipresent. 

Senator Sutherland. Yes, but the defendant in that case would 
have nothing to say about the suit as to where it should be tried. 
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Mr. Wheeler. It would put the venue where the cause of action 
arose. 

Senator Sutherland. I do not know that it would. 

Mr. Wheeler. I do not see how that could be otherwise provided 
unless you gave the court the power to change the venue, which I 
think woula be an improvement. I would be very glad to have the 
committee consider that in connection with this particular point. 

3. Section 187, page 122. Partition suit. We propose to add at 
end of line 12, ^'or where the suit is brought for the foreclosure of a 
mortgage or other lien and the United States has an interest in th6 
subject matter of the suit.'' At page 123, we would add, at end of 
line 2, "or foreclosure.'' Line 5, add, after " partition "^ "or fore- 
closure". The effect of these amendments would be to enable title 
to be made in suits to foreclose a mortgage where the United States 
has a judgment against the mortgagor which is a Uen. This is as much 
needed as provision to make title m partition. Both are important. 

4. The next is, on page 148, line 19, Section 238, strike out the word 
"persons" and insert '^by any of the judges or officers of courts of 
record." 

This section relates to bail. The previous section authorizes justices 
of the ^eace to act as committing magistrates. Then thisf section, 238, 
authorizes bail to be taken by anv of the persons mentioned in the 
previous section. We would strike out *^ persons" and insert *^by 
any of the judges or officers of courts of record" mentioned in the 
previous section. It seems to us unreasonable to entrust to anv 
justice of the peace the power of fixing bail in a case where the Federal 
Government is prosecuting. It is not often that they are applied to, 
as committing magistrates, but when you are drawing a statute to 
revise tiie procedure, why should you leave in their hands the power 
of fixing bail in these cases ? There are other officers of the court that 
could be applied to, and there should be no inconvenience to the 
defendant there. You would get a better decision. We all know 
that justices of the peace are often quite inexperienced in legal 
matters, and they are not always men to be entrusted with the duty 
of fixing bail on a Federal charge. 

Senator Sutherland. Justices of the peace act as committing 
magistrates to hear the testimony iii preliminary examinations. 

Senator Overman. In cases of^ arrest of blockade runners in moon- 
shine districts, do you mean that those men would have alwavs to bia 
taken before a judge to be admitted to bail? It would be very 
expensive to the Government. I do not see why a commissioner 
should not do that. 

Mr. Wheeler. A commissioner can do it. The only change pro- 
posed is to deprive the justice of the peace of the power. 

Section 238, line 19, gives the power to commit to any justice of the 
peace. If a change were made it would take from him the power to 
take bail, but would require the United States marshal or his deputy 
to take the prisoner before a commissioner, or before any judge oi the 
supreme or superior court of common pleas, or the mayor or any 
magistrate of any court of record; so that it gives a number of magis- 
trates who can take bail. It provides amply for that. We submit 
that for your consideration. 

27501—16 2 
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5. Then let us go on to the next. On page 162, Section 273, we 
suggest to add at the end of line 20, '^and except also in equity cases 
where the interests of justice shall so require". That is in reference 
to procedure on appeal. In the bill it is put in this form, *'0n such 
appeals no new evidence shall be received in the appellate court, 
except in admiralty and prize causes." 

Whjr should we limit the reception of such evidence to admiralty 
and prize causes ? Why not allow it in equity cases in the discretion 
of the court ? 

Take a case like this, which happened in one of our reported deci- 
sions in New York: The objection was taken that a particular record 
that was 'offered was not sufficiently exemplified. The court on 
appeal held that it was not. They allowed a record to be admitted 
with a correct exemplification, and on that affirmed the judgment. 
What possible objection can there be to such a practice in equity 
appeals, and why should you prohibit it ? You remember in equity 
cases the court hears the case on the whole record and makes a final 
Judgment, and often very much in the interest of justice. May I 
remind the conmiittee that in a case of much interest to the public, 
that relating to the price of gas in our great city of New York, the 
Supreme Court reversed the judgment upon the facts and gave the 
consumers the benefit of a reduction which the circuit court had 
refused ? They considered the whole record and made the final judg- 
ment. Where that is in their power, why should they not allow some 
defect in the evidence to be rectified ? That, we submit, would be in 
the interest of justice. 

You will remember that one object of our committee of the bar 
association was to suggest remedies to prevent unnecessary costs of 
litigation. This amendment would be very much in that interest; 
it would often obviate the necessity of a rehearing. 

6. Next we come to the Sections 273 to 277. Those sections 
regulate the details of practice on appeals. It is mainly regulated 
BOW by rules of court. Why not strike out aU four of those sections 
and leave the court to regulate the practice on appeals? Is there 
really any advantage in regulating tnese details by hard and fast 
statute? That point has been argued before this committee by 
other men. It is the tmanimous opinion, I think, of our bar asso- 
ciation that it is better to leave the details of practice to be regulated 
by rule of court in every reasonable particular. 

7. Next we come to Section 279, page 165. That deals with the 
subject of costs in suits in the United States to be brought by the 
Government or agamst the Government. The section, as you wiU 
see, provides, or recognizes the fact, that costs may be taxable 
against the United States. The language is: 

In case of an adverse decision, such costs as by law are taxable against the United 
States, shall be * * * paid. * * * 

But there are very few instances in which, imder the existing laws, 
costs are taxable against the United States. Why should we not 
amend that section so as to strike out, in line 25, the words "as by 
law are'', and insert the words "shall be'', so it will read: "In case of 
an adverse decision costs shall be taxable against the United States" ? 
The United States is the most powerful and richest of all suitors, and 
if the United States is defeated, why should it not pay the costs? 
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The fact that these discrimmations do exist m favor of the Gov- 
ernment is the source of a great deal of dissatisfaction. Only re- 
cently I heard one of my chents complaining that in case of a suit 
against the Government he could not recover interest or costs. Ought 
not the great United States in matters of litigation to put itself, so far 
as possible, on the same level as other litigants? It can not do so 
altogether, because it starts in the lead; it is more powerful, and 
therefore when you are making such changes in relation to suits, why 
not permit the recovery of costs in all cases ? 

Senator Sutherland. That was discussed before the subcommittee, 
Mr. Chairman, and I thought that the opinion of the subconamittee was 
that we ought to make the United States liable. 

Senator Overman. That was my recollection. I will ask the clerk, 
Mr. Bowyer, what his minutes show on that. 

Senator Sutherland. Personally, I think the United States should 
be liable for costs. 

Senator Overman. I think that is what we thought; that both 
sides should be put on the same footing. We can look that up after- 
wards. 

Mr. Wheeler. 8. We propose a change on page 168 in Section 
286. Permission is given to the Supreme Court to allow an amend- 
ment on appeal in prize cases. Why limit it to prize cases? Why 
not allow it in all cases ? I do not see why prize cases should have 
a preference in the law. So we suggest that you strike out those 
three words ''in prize causes/' 

Senator Overman. It would then read : 

Sec. 286. The Supreme Court may, if in its judgment the purposes of justice require 
it, allow any amendment, either in form or substance, of any appeal. 

Mr. Wheeler. Yes. The obiect of our committee, which has now 
been at work for seven years, has been to promote the dispatch of 
business by giving to the courts full power of amendment and full 
power to overrule any small, technical objections. Here certainly is 
something in line with the resolutions of the bar association, and I 
trust that the committee may see their way clear to giving this addi- 
tional power to the court. It will be very satisfactory to the bar, and 
will promote the cause of justice. 

Senator Sutherland. You want to add to that still further ''or on 
writ of error'' ? You would not want to Umit it to appealed cases ? 

Mr. Wheeler. I should be very glad if it could be done. 

Senator Sutherland. That would be in line with it. 

Mr. Wheeler. It would be in line; yes, sir. You would say, 
then, ''of any appeal or upon any writ of error'' ? 

Senator Sutherland. Yes. 

Mr. Wheeler. 9. Section 288, page 168, is the reenactment of 
an old statute providing that there shall be no reversal for error in 
ruling any plea of abatement. There used to be pleas in abatement, 
but they are pretty much gone out of use now. Motions have taken 
their place. Still, for the mere sake of system, I would not repeal the 
old section; but we think it would be of great value to add at the end 
of that section "or for any error that has not injuriously affected the 
substantial rights of the parties". 

Senator Overman. That contains the provisions of a biU which has 
been here some time and has never been passed. 
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Mr. Wheeler. This would be a very appropriate place to put it 
in, if that should meet the approval of the committee. 

Then, coming over to page 174, Section 299, we have there a pro- 
vision that a plaintiff or a petitioner in equity, other than the United 
States, if it recovers less than these various sums which are mentioned, 
in one case three thousand dollars and in another case three hundred 
dollars, shall pay costs. Why should we except the United States 
there ? - Whv should we not put them on the same footing as the oth^ 
litigants ? If some enterprising or energetic young assistant district 
attorney, for example, feels that he ought to bring a suit — those things 
happen, sometimes; the district] attorney's office brings a suit that 
really ought not to be brought — ^why should they not oe subject to 
that same requirement ? 

Senator Sutherland. Would that be applicable to that case ? 
That is intended to meet a case where the suit can not properly be 
brought in the United States court unless the value of three tnousand 
dollars is involved. 

Mr. Whieeler. Yes. 

vSenator Sutherland. That amount was increased from two thou- 
sand dollars to three thousand dollars, which w^s the original limi- 
tation.. 

Mr. Wheeler. Yes. The United States is not bound by that limi- 
tation in any respect, is it ? The United States can bring suits in its 
own courts irrespective of the amount involved. In other words, it 
is in the nature of a penalty against the plaintiff for bringing a suit 
where in truth and in fact three thousand dollars was not involved, 
and undertaking to invoke the jurisdiction of the coxirt upon the pre- 
tense that three thousand dollars was involved when in fact it wafe 
not. It may be that that would be a good reason for leaving this 
section as it is. It is true, I suppose, that the United States ouM.t to 
have the right to bring a suit in its own courts for any amount. There 
is only one court in a district now. You are quite right. I think we 
should waive that. I think perhaps we had not sufficiently considered 
that there was no inferior jurisdiction in whicb the United States could 
sue. We ought not to drive them to sue in a State court. 

Senator Sutherland. No. 

Mr. Wheeler. We will waive that. Thank you for the suggestion. 

10. The next is page 188, Section 335. That relates to the proviso 
of the statute of limitations in reference to criminal offenses. If you 
will look at Section 335 you will find that it reenacts the old language. 
It reads: 

Sec. 335. Nothing in the two preceding sections shall extend to any person fleeing 
from justice. 

That applies to all felonies except capital crimes. 

In the following sections, 337 and 338 and 340, relating mainly to 
offenses against tiie revenue laws, the language is dift'erent. We sub- 
mit that it is better, and that it would be wise, to have that language 
adopted in Section 335. The language in Section 337, as you will 
see, beginning at line 9, is this: 

[Provided, That the time during which the person committing the offense is absent 
fropa the district wherein the same is committed shall not be taken as any part of the 
time limited by law for the commencement of such proceeding. 
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That seems to us entirely reasonable. Whether he flees from 

1'ustice or not, if he is out of the district and gets to a foreign country 
le certainly cannot be prosecuted here. No proceedings can be 
taken against him. In cases of felonies why should we say the stat- 
ute of limitations shall run unless he is a fugitive from justice, and 
in the case of indictments under the revenue laws say that the statute 
shall not run if he is absent from the jurisdiction ? we fail to see any 
reason for discriminating, and it would certainly make the Act more 
harmonious and systematic if we took this language from Section 337 
and put it in Section 335, so that this would read: 

Sec. 335. The time during which the person committing any offense is absent from 
the district wherein the same is committed shall not be taken as any part of the time 
Umited by law for the commencement of such proceeding. 

If you have it in Section 335, you will not need it in Section 337. 
That would be also in the interest of justice. The question whether 
the man actually fled from justice when he went away should not 
afl^ect the bar of the statutes. 

Senator Stttherlaxd. I wanted to ask you whether or not your 
eommittee had considered a provision which we have inserted here 
somewhere, extending the provisions with reference to requiring Vit- 
Hesses in criminal cases upon the motion of the district attorney, un- 
der certain conditions, to enter into a recognizance for their appearance, 
or in default to beheld as witnesses for the trial; whether or not you 
have considered the provision which extends that to cases brought 
^nder the antitrust laws ? 

- Senator Overman. I should like to read what the Attorney General 
says in this letter received from him when the subcommittee asked 
him what he thought about it. The correspondence is as follows: 

Committee on the Judiciary, 

United States Senate, 
WAsmNQTON, December 9y i915. 

Sat: The subcomaiittee of this Committee engaged in preparing the proposed 
Practice Code have before them the proposal of the Houso of Kcprrsentativcs of the 
Igast Congress to insert in the reenactment of Section 881 Kevij» d Statutf^s the words 
'*or in any proceeding, suit, or action under the antitrust laws of the United Stat( s" 
(copy of proposed section attached). They desire to l^iow if you know of any facts 
which would render a provision of that character in the statutes advisable, and what 
your own opinion is concerning the necessity of a statute of that character in order 
to safeguard the rights of the Government, in view of the fact that it marks a decided 
departure in our judicial system, it having heretofore been regarded as unnecessary 
to extend the scope of the provisions of that character beyond the domain of the 
criminal law. They will feel deeply indebted to you for such information. 
Very respectfully, 

E. P. BOWYER, 

Assistant Clerk. 
The Honorable The Attorney General of the United States. 



Department of Justice, 
Office of the Attorney General, 

Washingtorif D. C.j January IS^ 1916. 
E. P. BowYBR, Esq., 

Assistant Clerk j Senate Committee on the Judiciary. 

Sir: I thank you for your letter of the 11th instant calling attention to the fact that 
the Department had overlooked your letter of the 9th ultimo inquiring as to the 
Department's view of the proposal of the House of Representatives to make Section 
125 of the proposed Practice Code, relative to assuring the attendance of witnesses, 
apj)licable not only to criminal proceedings but also **in any proceeding, suit, or 
action under the Anti-Trust laws of the United States in which the United States is 
a party or is interested. " 
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While such a provision would be useful, the Department can not say that it is a 
matter of necessity. 

In this connection, I call your attention to Section 13 of the so-called Clayton Act, 
approved October 15, 1914. 
Very respectfully, 

T. W. Gregory, 
Attorney General. 

Senator Sutherland. Has your committee considered that? 

Mr. Wheeler. No; we have not. There is another committee 
that deals with that, which sent jrou a memorial; the committee of 
the New York City Bar Association. 

I would say this, that it is sometimes a great hardship to a person 
who is a witness in a criminal case to be compelled to give a recog- 
nizance. It sometimes happens that the alleged criminal is out on 
bail and the witness against him is in jail, which certainly seems 
imjust. The reason for it, I take it, is this, that imder our Constitu- 
tion the criminal is entitled to be confronted with the witnesses. 

Senator Sutherland. Yes. 

Mr. Wheeler. And they must therefore appear before the jury. 
But in these civil prosecutions that the Attorney General refers to 
therh is no such requirement. You can take the mans testimony 
out of court. It does seem to me it would be hardly reasonable to 
extend that provision to any civil suit. 

Senator Sutherland. You have stated exactly the objection I 
have to it, that it is a real necessity in a criminal case, because if a 
witness is about to depart you can not take his deposition because 
you can not use a deposition before the juiy, as tne defendant is - 
entitled to be confronted with the witness. In a civil case you can 
use a deposition before a jury. I personaDy am very much opposed 
to extending any such provision as that to any kind of a civu case, 
whether an antitrust case or any other. 

Senator Walsh. I should like to state on my own behalf that I 
assumed that the necessity for it had been developed in the courts 
in these prosecutions under the Sherman Antitrust Act; but I 
imderstand that this letter we have here from the Attorney General 
says that nothing of the kind has occurred. 

Mr. Wheeler. Yes. 

Senator Walsh. Under those circumstances I should myself be 
averse to extending the principle, even if it can be extended. 

Senator Sutherland. I thmk that would put an end to that 
question. 

Mr. Wheeler. Gentlemen, we are very much indebted to the 
committee for giving us this hearing. I have here a letter signed by 
the representatives of the New York State Bar Association saying 
they did not know of the hearing in time to attend, but that they are 
opposed to this amendment in Section 164. 

[The letter referred to by Mr. Wheeler is as follows:] 

49 Wall Street, 
New York, January 24, 1916, 
The Honora le Charles A. Culberson, 

Chairman of the Judiciary Committee, United States Senate. 

Dear Sir: We, the undersigned, are mem ers of a Committee on Amendment oi 
Procedure in the Federal Courts appointed y the New York State Bar Association. 
We understand that a hearing is to e given ; y your Committee or a su committee 
thereof to-morrow morning on certain provisions of Senate Bill 1412, entitled "A Bill 
Further to codify, revise, and amend the laws relating to the judiciary." We had 
hnnM to have a representative in attendance at the hearing, 1 ut, as we did not know of 
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• 

its date until very recently, it is unfortunately found impos£ii le for any of our mem' era 
to arrange their engagements here so that they can attend. 

We understand tnat one of the provisions to e particularly considered at the hear- 
ing is the following: 

'' Sec. 164. In jury trials the judge shall not express to the jury any opinion on the 
facts or make any comment on the weight of the evidence." 

We are advised that representatives of the American Bar Association and other 
Ijar associations will e present to speak In opposition to the adoption of this section, 
and we desire to e recorded as fully in accord with that position. It seems to us that 
to deprive a Federal judge of the right to comment on the evidence will remove from 
the administration of justice in the Federal courts a feature that has » een one of its 
best characteristics. While it is inevita le that in the administration of justice there 
will be occasional grounds for criticising the action of some particular judge under 
the present practice, there have een, so far as we know, no grave a uses, certainly 
none serious enough to warrant such a su' stantial change in procedure. Trial ( y 
jury under our Constitution has ' een held to e *'a trial y a jury of twelve men in 
the presence and under the superintendence of a judge emj)owered to instruct them 
in the law and to advise them on the facts" (Capital Traction Ccmpany v. Hof, 174 
U. S., 1. 13, 14). According to our experience, it is the feeling of the ar generally 
that one of the strongest features of the English jury practice and the practice hitherto 
prevailing in our Federal courts has een the freedom allowed to the judge to give the 
jury the benefit of his expert advice as to the quality of the evidence. So radical a 
change as is now proposed ought not, it seems to us, even to ' e considered unless e- 
cause of the existence of some urgent need or a strong popular demand. Such need 
or demand does not exist in this section of the country nor in any section of the 
country with which the mem' ers of this committee are familiar. 

We sincerely trust that your committee will see fit to strike out the proposed 
amendment. 

Yours very truly, 

Arthur H. Masten, 

Chairman, 
Alton B. Parker, 
Henry L. Stimson, 
Frederic W. Hinrichs, 
TiEwis L. Delafield, 

Committee, 

Mr. Wheeler. We would be very glad, if the committee will per- 
mit, to submit a brief on Section 164, within a few days. I felt 
that it would be imwise to prepare it before the hearing, because I 
think such hearings are enlightening, and this hearing certainly has 
been very helpful to me, and if the committee will aflow it, I think 
we can put in that brief this week. 

Mr. Chairman, I should be very glad if some of the other members 
of this committee of the bar association would be heard. 

Mr. Saner. You have so admirably stated the matter. Judge, that 
for mjrpart I do not feel that we could enlighten the committee. 

Mr. Wheeleb. We have one other matter here — I saw Senator 
O'Gorman come in a little while ago — with reference to the bill 
S. 3551. It is the same as the bill the Committee considered in the 
last Congress. It is as follows: 

{S. 3651. d4th Congress, 1st session.] 

IN the senate of the united states. 

January 14, 1916. 

Mr. O'Gorman introduced the following bill; which was raad twice and referred 

to the Committee on the Judiciary. 

A BILL Relating to the procedure in the United States courts. 

Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembkd. That S9ction two hundred and sixty-nine of the Judicial Code, 
approved March third, nineteen hundred and eleven, be, and the same is hereby, 
amended by adding at the end thereof the following: 
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"No judgment shall be B?t aside or reversed or a new trial granted by any court of 
the United States in any cas-?, civil or criminal, on the ground of misdirection of the 
jury or the improprr admission or rejection of evidence, or for error as to any matter 
of pleading or procrduro, unl< ss in the opinion of the court to which application is 
made, after an examination of the entire caus^ it shall appear that the error complained 
of has injuriously affected the substantial rights of the parties." 

I would remind the Committee that that bill passed the House in 
the last Congress, and we were heard before the subcommittee of this 
Committee on it, and the bill was fully considered. The Senators 
made suggestions as to various points as we drafted it, which amend- 
ments were accepted, and the bill in the form in which it is now before 
the Senate is in that form in which it was reported by this Com- 
mittee. 

Senator Walsh. Would you suggest that it be made a section of 
the general bill [S. 1412] ? It seems quite appropriate here. 

Mr. Wh^elee. I should be very glad if that might be done. Of 
course there is just this about it : Here is an elaborate bill that is going 
to be considered a good deal, and may not go through. Of coiurse it 
may. This particular measure has met with such general approval 
m the form in which it is now presented that we do not want to lose 
it because of discussion over other points contained in the general 
bill. On the other hand, I will frankly say it is just such a bill as 
ought to go in the larger one, S. 1412, if that bill becomes a law. In 
short, let me put it this way: Suppose that this bill S. 3551 had 

{massed at the last Congress. The Committee on Revision in the 
louse, or this Committee in the Senate, would no doubt have thought 
it proper to. have inserted that in this codification. We are very de- 
sirous that it should become a law, and we leave it to the Committee 
to say in what way it can most surely be enacted. 

Senator Walsh. D o yo u 3ee any constitutional objections to that 
proposed statute, Mr. Wheeler ? 

Mr. Wheeler. No, I do not. We hav« considered that very 
carefully. 

Senator Walsh. You spoke of this in connection with the e<Jher 
matter of the inviolability of the right of trial by jury. Of course 
that was a very serious matter. Here, say, is a man who is charged 
with murder, and testimony is admitted which is improper. The 
case goes to the appellate court, and the court says, "That is wronff. 
That was error. That testimony shoidd never have been admitted. 
The rules of law forbid it." But the Supreme Court says, "While 
that is so, we do not think that the fact tnat it wa3 admitted in any 
wise influenced the jury, and consequently, notwithstanding that 
error, the judgment is afiirmed.'' Has that man's ri^t to a jury 
trial been to any extent invaded ? 

Mr. Wheeler. I should say that the very doctrine on which the 
Supreme Court goes, in this case in 174 U. S. 1, Capital Traction Co. 
V, Hof , should answer that. They considered it very much at 
length. It was a very important question and was elaborately 
4ealt with. They show, from an examination of the Constitution 
and the debates, that what the convention, in proposing the Consti- 
tution and the further amendments (which were drawn by the same 
men, practically, in the Congress, who had sat in the convention), 
meant to do was to adopt the common-law trial by jury. They 
admitted that trial by jury in different States composmg the ixew. 
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Union were regulated in different ways. The methods differed 
according to the different traditions of the colonies. The Supreme 
Court says that it could not be that it was intended to adopt all 
these dinerent methods. That would be impossible. The court 
says, '* What we hold they did adopt was the EngHsh, the common- 
law, right of trial by jury.'' At the common law it was the constant 
practice for the court on error to consider the alleged errors, and to 
reverse or affirm on the question whether or not the error was ma- 
terial. In short, the EngUsh courts at the time of the Revolution 
aiid for many years before had been governed by precisely the prin- 
ciple in such cases that is embodied in this section. 

Senator Walsh. How, then, did we come to adopt in this coimtry, 
universally, that error in instructions, error in the admission of 
testimony, necessitates a reversal without any inquiry into the ques- 
tion as to whether in the opinion of the court an injury residted ? I 
had supposed that our courts were following the well-settled English 
rule in so holding. 

. Mr. Wheeler. In the English courts, in the eighteenth century 
the judges examined the case on the whole record and gave judgment 
^'according to the legal rights as it may on the whole appear'' 
(Stephens on Pleading, p. 119). But in 1835 the Court of Exche- 
quer adopted a different rule and refused to consider whether a 
technical error on the record had been prejudicial or not.^ 

Probably the reason why it was introduced and followed in many 
<g0urt3 in America wa3 because of a ceirta^ excessive tenderness for 
the position of the defendant in a criminal case, which we are learning 
to nnd was injudicious and unwise. We are getting to realize that 
the ancient common-law rule that it is in the interest of the public 
that the guilty man should be punished is of great importance. 
Jydex daTwnatwr, cum nocens absolvitur. 

I have pointed out that a great deal of what discontent there is 
with the administration of justice, arises from the failure*to convict 
or punish. Lynching is the protest of the natural man agamst what 
he thinks is a failure of justice. It is an evil thing, undoubtedly, but 
9,till we can imdsrstand how a community sometimes does feel. I 
do not justify it, but still it is a fact that we must consider. The 
way to prevent that is to insure on the one side reasonable protection 
to the criminal, but on the other to make him feel that '^ there is a 
God in Israel," that there is justice in the law, and if he is a guilty 
man he is going to be punished. 

Senator Sutherland. Let me ask you if you think this is any 
answer to the suggestion. I do not understand that an appeal is a 
matter of right, either inherently or under the Constitution. If that 
be so, the writ of appeal could be denied altogether. 

Mi*. Wheeler. Yes. The Supreme Court so held in re Claasen, 
; 140 U. S. 200, 206. 

Senator Sutherland. It is denied in some cases. 

Mr. Wheeler. Yes. 

Senator Sutherland. If we have the right to deny a writ of ap- 
peal, have we not the right to condition it m any way ? 
' Mr. Wheeler. Most certainly you have. 

^ I Crease v. Barrett, 1 Crompt M. <& R. 919, 932. Goldwin Smith said tbis was reducing the law ol 

^ England to an absurdity. It was. 
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Senator Walsh. I wish it to.be understood that I am very heartily 
in favor of the measure. It occurred to me, however, that if the 
objection wMch is made to the other statute was on the ground that 
it mterfered with the trial by jury, there might be a similar criticism 
on this section. 

Mr. Wheeler. The right of trial by jury is constitutional. 

Senator Sutherland. The right of appeal is not, and it is not even 
inherent. 

Mr. Wheeler. It is statutory, entirely. 

Senator Sutherland. It is statutory entirely. The statute can 
give and the statute can take away and the statute can condition, it 
seems to me. 

Senator Overman. Do • you go so far as to say that the Congress 
could limit the court as to its jurisdiction ? 

Mr. Wheeler. It can limit its jurisdiction. 

Senator Overman. And not mention the Constitution ? 

Mr. Wheeler. Yes; it has done it over and over again. 

We are very much indebted to the committee for this hearing. 

Senator Overman. We are very much obliged to you, Mr. Wheeler; 
we are very glad to have heard you. 

At 12.10 o'clock p. m. the subcommittee adjourned. 

(Mr. Wheeler subsequently filed the following brief:) 

BEFORE the SENATE JUDI0LA.RY COMMITTEE. 

Senate Bill 1412. Further to Codify, Revise, and Amend the Laws Relating 

TO THE Judiciary. 

BRIEF ON BEHALF OF AMERICAN BAR ASSOCIATION AND NEW YORK STATE BAR 

ASSOCIATION. 

-This brief is submitted in support of the amendment to strike from the bill Section 
164, which is as follows: 

"In jury trials the judge shall not express to the jury any opinion on the facts or 
make any comment on the weight of the evidence." 

I. 
All are agreed: 

1. That the decision of questions of fact is for the jury, and of questions of law for 
the court. 

2. That if the judge improperly interfere with the province of the jury, so ttiat thu 
verdict on questions of fact is really not theirs but his, it is a mistrial. 

Wheeler v. Wallace, 53 Mich. 355. 

3. That if as matter of law there is no evidence to sustain a verdict for either party 
the judge may, upon the law,' direct a verdict for the adverse party. 

II. 

The question before the Committee on Section 164 is this: 

To what extent, if at all, may the judge properly aid the jury in arriving at a just 
verdict on the evidence, in cases where 

1. It is conflicting? 

2. Where it is circumstantial, and where inferences must be drawn from various 
facts which are not of themselves controlling? 

III. 

In the Federal courts, ever since they were organized in 1790, the common-law 
practice has prevailed, and the judge in charging the jury has been free to apply his 
experience to the evidence and aid the jury in tibe discharge of their duty. Farther 
than this he is not, under the law in those courts, at liberty to go. 
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Carver v. Jackson, 4 Peters, 80. 

The court said : 

''With the charge of the court to the jury upon mere matters of fact and with its 
conimentaries upon the weight of the evidence this court has nothing to do. Observa- 
tions of that nature are understood to be addressed to the jury merely for their consid- 
eration, as the ultimate judges of matters of fact, and are entitled to no more weight 
or importance than the jury, in the exercise of their judgment^ choose to give them. 
They neither are nor are they understood to be binding upon them as the true and 
conclusive exposition of the evidence. See Evam vs. EoLton, 7 W. 366, 426." 

In Games vs. S tiles t 14 Peters, 327, MTean, J., said: 

''The principle is well established that a court may give their opinion on the evi- 
dence to the jury, being careful to distinguish between matters of law and matters 
of opinion in regard to the facts. When a matter of law is given by the court to the 
jury, it should be considered as conclusive, but a mere matter of opinion as to the 
facts will only have such influence on the jury as they may think it entitled to." 

In Midd v. Borrows, 91 U. S. 426, the court said (p. 439): 

"Questions of law are to be determined by the court; questions of fact, by the jury. 
The authority of the jurjr as to the latter is as absolute as the authority of the court 
with respect to the former. 

"No questions of fact must be withdrawn from the determination of those whose 
function it is to decide upon issues. 

"The line which separates the two provinces must not be overlooked by the court. 
Care must be taken tnat the jury is not misled into the belief that they are alike 
bound by the views expressed upon the evidence and the instructions given as to 
the law. The^r must distinctly understand that what is said as to the facts is only 
advisory, and in no wise intended to fetter the exercise finally of their own inde- 
pendent judgment. Within these limitations^ it is the right and duty of the court 
to aid them by recalling the testimony to their recollection, by collating its details^ 
by suggesting grounds of preference where there is contradiction, by dlrectii^ their 
attention to the most important facts, bv eliminating the true points of inqiury, by 
resolving the evidence, nowever complicated, into its simplest elements, and by 
showing the bearing of its several parts and their combined effect, stripped of everv 
consideration which might otherwise mislead or confuse them. How tins duty shall 
be performed depends in every case upon the discretion of the judge. There is none 
more important resting upon those who preside at jury-trials. Constituted as juries 
are, it is frequently impossible for them to discharge their function wisely and well 
without this aid. In such cases, chance, mistake, or caprice may determine the 
result." 

VI. 

In the following States the same practice prevails: Arizona, Connecticut, Delaware, 
Idaho, Michigan, Minnesota, New Hampshire, New Jersey, New Mexico, New York, 
Ohio, Pennsylvania, Rhode Island, South Dakota, Utah, Vermont. Wisconsin, Wyo- 
ming. The rule is the same in the District of Columbia.* 

In them all the rule is clear and is enforced that the judge must fairly and fully 
submit to the jury the decision of questions of fact. If he does this he may comment 
upon the evidence and explain the principles upon which the jury should proceed in 
determining; the questions of fact submitted to mem. 

They had by the last census a population of 36,230,592. Tne total population of 
the States, including Alaska, by that census was 91,972,266. 

The rule in Vermont is, that the presiding judge may properly state to the jury his 
impressions as to how a witness meant to be understood a.na may express an opinion 
upon the weight of certain evidence in the case, if the evidence is left to the jury as 
the ultimate judges of fact to weigh and decide upon it for themselves. 

Missisquoi Bank vs. Everts, 45 Vt., 293; 
Sawyer vs. Phaley, 33 Vt., 69. 

The rule is well settled in Connecticut that it is not error for the court to express an 
opinion on the weight of the evidence, if the jury are told that they must determine 
the facts, and the charge does not tend to control them in such determination. 
Cook vs. M. Steinert & Sons Co., 69 Conn., 91. 

A recent Minnesota case is to the effect that a trial court may infcivil cases express 
to the jury in its instructiong its opinion on the facts in issue, provided the ultimate 
determination thereof is left to the jury. 

♦This list is made up from the list 0ven in 38 Cyc, pa^e 1646, of the States which have changed the com- 
mon-law rule in this respect. Some of those States, as shown later, have made no substantial change, and 
it is possible tbat in some of the States mentioned in the text there mav be some slight change. As pointed 
out m Capittd Traction Co. v. Hof. 178 U. S. 1, the practice in the original thirteen States at the time the 
Constitution was adopted, was noi entirely imiform. 
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Bonness vs. Felsitig, 97 Minn., 227. 

In Knee vs. McDowell, 25 Pa. Sup. Ct., 641, it was held not reversible error for the 
court to express its opinion as to the effect of certain evidence when the court said, 
''This is only our opinion from the evidence in the case. It is not binding upon you. 
It is your province to find the facts." 

Two New York cases, widely separated in time but stating the same doctrine, are 
Crawford v. WiUcm, 4 Barb. Sup. Ct. Rep., 504, and Eulbert v. Hvlbert, 128 N. Y., 
420. In the former case it was held that no exception could be taken to the comments 
of a judge upon the evidence in charging the jury or to the same expression of his 
opinion by way of advice to the jury as to such evidence, where he gives the jury 
distinctly to understand that they are to ex^cise their judgment upon such evidence 
and to pass upon the same. In the latter case, at page 425 Earle, J., said: 

''The most that can be said is that the charge shows a significant leaning in favor of 
the defendant and that the judge was strongly impressed with the merits of the de- 
fendant's case. But the mere intimation of an opinion by the judge upon evidence 
or upon the merits of the case, or his comments upon the evidence, though unfavor- 
able to the party complaining, furnish no ground for a reversal here, so long ae the 
whole case is submitted to the jury up<Hi a chatge which lays down no improper rule 
of law. If a judge in his charge to the jury uses such language as to improperly bias 
their judgment or influence their verdict, that may be ground for the court below, 
upon a motion for a new trial, to set aside the verdict if satisfied that any injustice has 
been done.'' 

V. 

In some other States the pover of the court has been limited, but in various degrees. 
In Maine, the Act of 1874, C. 212, provides that the judge "shall not during the 
progress of the trial, including the charge to the jury, express an opinion upon issues of 
fact arising in the case," 

In MeClellan v. Wheeler, 70 Me: 285 (1879>, it was held that this statute does not 
prohibit the " jud^e from stating to the jury the questions which they are called upon 
TO decide. Such statement, when clearly and directly presented, may often be of 
service by enabling the jury to apply intelligently the legal rules given them, a bald 
and abstract enunciation of which, however accuriite, might tend rather ta confuse 
and lead them to disagree." 

In ^fassachusetts, the statute ('Gen, Stat. C. 115, Sec. 5) is as follows: 

'* Courts shall not charge juries with respect to matters of fact," but '^may stete tke 
testimony and the law." ' 

This stia.tute was construed in 

Plummer v. Boston El, R. Co., 198 Mass. 499, 514. 
Commonwealifi v. Barry, 9 Alle», 276. 

In the former case the court said (p. 515): 

** It was not the intention of the statute that the Court should be shorn of all right 
to f mnish to the jury guides or illustrations as to the meaning of equivocal language 
given in testimony, and as to weighing the evidence of witnesses and as to tests by 
which their reliabiUty or credibility may be determined. In some jurisdictions a 
more strict limitation is placed upon trial Coiuts. But we adhere to the practice 
«arly established under the statute, and consistently followed in this Commonwealth, 
of preserving to the trial Court the power, and imposing upon it the duty of so enlight- 
ening the intelligence and directing the attention of the jury, that notwithstanding 
4isparity in skill, ingenuity and efficiency with which the various issues are presented, 
justice may be even, and incUne one way or the other only according to the weight 
of credible evidence." 

As thus interpreted, it would seem clear that the coiu-ts of Massachusetts have 
treated this statute as substantially a Ueenactment of the common law. 

In other States the statutes on tnis subject are similar to that of Massachusetts and 
inuch less broad in scope than the proposed Section 164. 

In North Carolina the limitation appears in Section 535 of the Code: 

"Judge to explain law; express no opinion on facts. No judge in givijag a charge 
to the petit jury, either in a civil or a criminal action, shall give an opinion whether 
a fact is fully or syfficiently proven, such matter being the true office and province 
of the jury; but he shall state in a plain and correct manner the evidence given ii\ 
the case and declare and explain the law arising thereon." 

It is provided by the Alabama Code, Sec. 5362: 

"The court may state to the jury the law of the case, and may also state the evidence 
when the same is disputed, but shall not charge upon the effect of the testimony, 
unless required to do so by one of the parties." 
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In other Sta^s again there are constituti<^al provi^ns on this subject. 

In Arkansas the restriction upoti the court's charge appesu^s in the Constitution, 
Art. 7, Sec. 23: 

"Judges shall not charge juries with regard to matters of fact, but shall declare the 
law.'*' 

The ConHitution of California, Art. VI, Sec. 19, is as follows: 

"Judges shall not charge juries with respect to matters of fact, but may state the 
testimony and declare the law." 

This is explained in the Code of Civil Procedure, Sec. 2061: 

* 'Jury judges of effect of evidence, but to be instructed on certain points. The jury, 
subject to the control of the court, in the cases specified in this code, are the judges of 
the effect or value of evidence addressed to them, except when it is declared to be 
conclusive. They are, however, to be instructed hy the court on all proper occasions: 

"1. That their power of judging the effect oi evid:ence is not arbitrary, but to be 
exercised with legal discretion, and in subordination to the rules of evidence. 

"2. That they are not bound to decide in conformity with the declai&tions of any 
number of witnesses, which do not produce conviction in their minds, against a less 
number or against a presumption or other «videnc« satii^ying their minds. 

"3. That a witness false in one part of his testimony is to be distrusted in others. 

"4. That the testimony of an accomplice ought to be viewed with distrust, and the 
evidence of the oral admissions of a party with caution. 

"5. ThdX in civil cases the affirmative of the issue must be proved and when the 
evidence is contradictory the decision must be made according to the preponderance 
of evidence; that in criminal cases guilt muat be established beyond reasonable 
doubt. 

"6. That evidence is to be estimated not only by its own intrinsic weight, but 
'also according to the evidence which it is in the power of one side to produce and of 
the other to contradict; and, therefore, 

"7. That if weaker and less satL^actory {evidence is offered when it i^ppears that 
stronger and more satisfactory was within uie power of |he party, the evidence offered 
should be viewed with distrust." 

As thus explained the rule in California .d6e6 not seem to differ from the common- 
law rule. 

In abort the general statement that in the majority 6i the States the power of the 
court to charge the jury on the facts is greatly restricted appears, on careful examina- 
tion, to be erroneous. The so-called restrictions, in many States, are really codi- 
fications of the common law. 

On the other hand, in Montana, 

Wa^tl V. Montana Union R. Co., 17 Mont. 213 (1895), 

it was held error under tte Montana statute to call attention of the jury to three wit- 
nesses by name. 

With all deference to the Supreme Court of Montana, we respectfully submit that 
such a provision makes the intelligent trial of cases before a jury impossible, if the 
trial be protracted or the testimony voluminous. 

For example, in the recent trial of the New Haven directors, which lasted three 
months, hoinr could the court possibly have liiade the change intelligible to the jury 
without referring to the testimony of specific witnesses? How could it have referred 
to them without naming them? We submit that any such theory as this throws dis- 
credit on the intelligence of juries. If twelve m^n can not be trusted to decide ques- 
tions of fact oh the merits, according to their own judgment, if the judge males the 
slightest reference to specific evidence, then, they should not be trusted at all. 




The _ _ 

out ^ how they should deal with the testimony and how thoy should apply .. „. 
decision of conflicting evidence the rules which experience has shown unable men 
to discriminate between the accurate and the inaccurate, between the true and the 
false. It might as well be said that no expert should be allowed to expr( ss an opinion 
upon the genuineness of handwriting. His opinion is not binding upon the jury, it 
is given to aid them in coming to a correct conclusion. 

Any other theory makes the judge a mere stakeholder. That is indeed the ten- 
dency of some of our courts. It is this which tends to bring the administration of 
justice into disrc pute. The defendant iu a particular daso who is afraid that justice 
will be done anci wants to defeat it, if possible, may enjoy disput* s at the bar and 
arguments to the jury, which are aimed to arouse pr< jndice and influence verdicts 
by passion inBtcad of reason, but the average man looks with disgust upon suchpro- 
ceedings, and feels that the court which peritrits tiiem is not ii court of justice. When 
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we refuse to permit an experienced judge to comment on the testimony "it is as 
though we should drive all the architects and builders into exile and construct wig- 
wams for ourselves." 

Senator Sutherland's Address to American Bar Association, Report ' 1912 » 
p. 386. 

This is especially true in the Federal courts in which the judges, in equity and 
admiralty cas- s, are constantly deciding questions of fact, and acquire special skill 
in dealing with conflicting testimony. 

To use the words of one of Georgia's great judges (Nisbet, J.), in Cook v. State, 11 
Ga. 53, 57: 

"It is to ^ e feared in these days of reform, that the Judges will > e so strictly laced 
as to lose all power of vigorous and healthful action. I have ' ut little fear of judicial 

Sower in Georgia so aggrandizing itself as to endanger any of the powers of other 
epartments of the government, or to endange the life and li erty of citizens, or to 
deprive the jury of their appropriate functions. The danger rather to e dreaded is 
making the judges men of straw, and thus stripping the courts of popular reverence, 
and annihilating the popular estimate of the power and sanctity of the law." 

VI. 

The authorities on the constitutional question in this case have Veen fully pre- 
sented to the Committee in the learned \ rief of Mr. Shelton, su mitted to the su^o- 
committee Novem er 10 and 22, 1915. 

Report of Hearing pursuant to S. Res. 552 (63d Cong., Third Session, p. 30). 
The hearing is entitled "Simplification of Judicial Procedure " and the brief 
is entitled 

"Is the common law relation of judge and jury su ject to legislative change?" 

Beside the case of Capital Traction Co. v. flb/, 174 U. S. 1, cited on the hearing ia 
which this : rief is su mitted, the other authorities are so fully collected " y Air. 
Shelton that It would 1 e superfluous to add anything. They esta lish the proposi- 
tion that under the Seventh Amendment parties in the Federal courts are entitled 
to a trial • y jury, in which the judge assists the jury upon the facts as well as directs 
them upon the law. 

VII. 

We respectfully submit that it would be in the interest of justice that Section 164 
should be stricken from the bill. 

Everett P. Wheeler, 
Robert E. L. Saner, 
Henry B. F. MacFarland, 
Freperick a. Fenninq, 
For Committee American Bar Association, 

Henry W. Tapt, 
Chairman Cammitteeon Law Reform New York State Bar Association. 

Walker D. Hines, 

Chairman Federal Legislation Committee^ 

the Association of the Bar of the City of New York, 



(Submitted by Mr. Wheeler:) 

February 2, 1916. 
Hon. Thomas J. Walsh, 

United States Senate^ 

Washington ^ D. C. 

Dear Sir: As a member of the special committee of the American Bar Association 
to suggest remedies and formulate proposed laws to prevent delay and unnecessary 
cost of litigation, I take the liberty of addressing you on the subject of Section 164 of 
Senate Bill Is'o. 1412, restricting the power of federal judges to charge the jury on the 
evidence. 

I am informed that your reasons for advocating this measure are founded upon the 
danger under the common law practice that the judges shall usurp the functions of 
juries and by means of their charges substitute their own views for thode of tlie jury 
in determination of questions of fact. I am sufliciently conservative in ideas to be- 
lieve in the essential virtues of trial by jury and to believe that on the whole better 
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results in the determination of contested questions of fact are reached by the con- 
current action of twelve minds working from different points of view and with different 
backgrounds of experience than are to be obtained bjr the determination of a single 
judge or of a bench of judges more or less by training inclined to weigh evidence by 
artificial rules rather than by natural impressions. Furthermore I consider the 
limits of my own experience. It is not nation wide and I may have been particularly 
fortunate in respect of the learning and temperament of federal judges with whose 
courts I have been familiar. On the other hand I am not without experience and I 
am sure you will not resent my frank expression of the result of such experience as 
I have had. 

My early professional training was in the District of Columbia where the common 
law in this and other respects obtained to a very full extent. While there, from 1881 
until 1884, I never heard a suggestion that any justice of the supreme court coerced a 
jury or improperly influenced a jury in reaching its verdict. I then went to Nebraska 
where I practiced law with fair activity until 1891. I there confronted a code of pro- 
cediu-e which required the judge to reduce his charge to writing and to confine it to a 
delineation of the issues and a statement of abstract propositions of law relating thereto. 
There was constant complaint in the state courts of the uncertainty of verdicts and their 
unsatisfactory character. A disproportionate number of reversals was, if avoided at 
all, avoided because of a rule rigidly adhered to by the supreme court that on appeal , 
there should be no reversal on the ground that the verdict was ag^'inst the weight of 
evidence but as a matter of fact solely on tiie ground that there was no evidence what- 
soever to sustain the verdict. At the same time business was being prosecuted much 
more expeditiously in the federal courts although one of the judges, long since dead 
and whose memory I hold in high respect, had the reputation of being the victim of 
prejudices which were not concealed from the jury when he came to charge it. From 
1891 untU 1893 I was trial judge in the district embracing the city of Omaha. I felt 
myself hampered by being forbidden to suggest in any way to a jury how it should 
approach the analysis, classification and weighing evidence. From 1893 until 1899 I 
was a member of the Nebraska Supreme Court Commission and in that capacity was 
called upon to review the records of hundreds of cases that had been tried by juries. 
I was constantly impressed by what seemed to me the mischievous effects of the law 
which forbade a trained judge to aid untrained jurors in the proper handling of volumi- 
nous and complicated evidence thrown at them often in illogical sequence. 

The jury should be the ultimate judge of the facts and the jury is and should be made 
up of laymen unaccustomed to the close analysis, logical arrangement and delicate 
weighing of the evidence presented. It may be that many judges are without great 
experience in such matters. I was one of them. Few men without a reasonable 
range of experience are placed upon the federal bench. Any lawyer with reasonable 
experience and a fair mind can assist a jury immensely by wise direction as to the con- 
siaeration of evidence without in the slightest respect interfering with the freedom 
of the jury in ultimately determining questions left really open to question after the 
evidence is all before them. 

I might add that I believe the conclusions I have indicated represent the conclu- 
sions reached by nearly all the best lawyers of my acquaintance who have had ex- 
perience under both systems and that the remedy in the possible case of a judse who 
abuses his opportunity freely to charge a jury upon the facts lies elsewhere than in 
depriving all judges of that opportunity to serve the cause of justice. 
Ve^ respectfully, 

FI-HST (Signed) Frank Irvine. 

Elmer J. Burkett. Burkett, Wilson & Brown, 

Henry H. Wilson. Attorneys-at-Law, 

Elmer W. Brown. 

First National Bank Building, 
Lincoln^ NebTosha^ February f, 1916. 
Senator Thomas J. Walsh, 

United States Senate, Washington, D, C. 

My Dear Senator: As a mem'' er of the American Bar Association committee on 
legislation, I wish to call your attention to Section 164 of Senate Bill 1412 pending ^ e- 
fore the Senate, known as the "Practice Code". It appears ' y this section that it is 
proposed to deprive the Federal Judges oi the power to express to the Jury any opinion 
on the facts or make any comment on the weight of the evidence in Jury trials ■ efore 
them. In my opinion this Statute would deprive the Federal Judges of a very power- 
ful and efficient agency in the administration of justice. 

One of the chief points of superiority of the Federal Courts over the courts of most 
of the States is the larger influence exerted by the Judge over the juries in Jury trials 
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and anything that would diminLsh his power in this respect, just to that extent, ia 
my opinion, deprives the Judge of kls usefulness. 

A noteworthy example of the use of this power y the Trial Judge occurred in th© 
prosecutions of Dr. Crippen and his wife a few years ago in England. The trials wer^ 
presided over " y the Lord C hlef Justice and in the case of the Doctor there was si 
conviction and in the case of the woman an acquittal. J read the charge of the court 
in those cases and one could not help ut feel that the result in oth cases was due 
considerably to the comments of the Judge upon the evidence. It is not at all im- 
posslble that without this power and guided only y abstract principles of law the 
results might have een different in both cases. Such English cases are often re- 
ferred to in support of the proposition that the English are more expeditious and cer- 
ta'n in the administration of justice than we Americans are. I am inclined to thinlc 
that there is some merit in the criticism and that whatever superiority there is In 
the English method g ows largely out of the greater control that the Trial Judge has 
over the deli eratJons of the jury. 

In the Nebraska State courts we have the practice of limiting the Judge to a writfceti 
charge upon the law and deny him the right to conmient upon the evidence or to 
analyze its force and effect, llie Federal Courts, however, sitting in this state are not 
bound by the State rule and the Judges thereof deliver their charges orally and com- 
ment freely upon the evidence, however leaving the final result to the jury. I am 
• thoroughly satisfied that this is a great weakness in our State practice and that th^ 
Federal practice leads to better results. Of course, under the present practice, while 
the Federal Judge may freely comment upon and analyze the evidence, yet in the end 
he must tell the jury that they are the exclusive judges as to the weight to l)e given 
to it. If, in any particular case this power were aoused and the jury was coerced hy 
the instruction of the cdint, there is no doubt that the judgment based upon su^ ^ 
verdict would be reversed. There is very little danger of such a power being abused 
and in the hands of a competent and conscientious Judge, the ability to analyse and 
comment upon the evidence is one of the taost powerful agencies in the admimstra- 
tion of justice and in my opinion it would be a great mistake to deprive the trial couit 
of it. 

Yom-s fraternally, 

HHW:F (Signed) Henry H. Wi3lotw. 



J. G. Sloneckek, Attorney and Counselor, 
701 Jackson Street, Tapekay KansoB, February 7, 1916. 
Hem. Thomas J. WalsIh, 

Washingteny D. C. 

Dear Senator: Mr. Everett P. ^^eeler, chaiifman of the i^>ecdal committee of th^ 
American Bar Association, to suggest itemedies to prevent delay and \inneceesary cosd; 
m litigation, i^peared before the siib-ooimnittee of the Senate in Washington recently, 
on a hearing upon section 164 of Senate Bill 1412, designed to restrict the power of 
federal judges to comment <m the evidence. 

i was uuable to attend the meeting but Mr. Wheeler informed me that you were 
inclined to favor the bill because the ^wer was abused. 

My practice for the last ten years has largely been before IlMted States courts and 
I do not recall a»y instance where it occurred to me that the power referred to has 
been abused, but I am thoroughly satisfied it is a salutary arrangement, as it enables 
the court to ^ve the jury a better conception of the evidence and contributes largely 
to a diminution of the number of hung juries. 

The only cases in which T have heard any complaint were those in which the attor- 
neys, for some reason, believed the interests of their clients would be advanced if 
the effect of the evidence was a little hazy in the minds of the jury. 

In this state judges in the state courts are not allowed to comment on the evidence, 
and my experience in trying cases on the bench has been that this restriction prob- 
ably causes two thirds of the cases of hung juries. 

Juries have come in, after being out awhile, and have asked questions which sat- 
isfied me that a few comments on the evidence would have enabled them to speedily 
arrive at a verdict, which, under the circumstances, was never reached. 

I think the present pmctice in United States courts is a distinct advantage and 
assists materially in the speed and certainty of justice. 

I regretted very much that engagements here prevented my meeting with otiier 
members of the committee and appearing before you with the chairman. 
Yours truly, 

(Signed) J. G. Sloneoker. 
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